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On 23 March, the European Competition Network (ECN) published a joint statement on COVID-19 (here). The ECN is an important body
representing all of the national competition regulators in Europe, including the Competition and Consumer Protection Commission (CCPC) in
Ireland. The ECN announced that ‘this extraordinary situation may trigger the need for companies to cooperate in order to ensure the supply
and fair distribution of scarce products to all consumers. In the current circumstances, the ECN will not actively intervene against necessary and
temporary measures put in place in order to avoid a shortage of supply’. The move is largely unprecedented and paves the way for firms to start
an analysis of whether it is necessary to engage in “crisis cartel” type arrangements.

At national level, some countries have already relaxed the application of competition law in certain sectors to assist business deal with the
COVID-19 crisis. For example, competition rules have been relaxed in the UK (granting a derogation to the grocery sector here), Iceland
(enabling certain types of cooperation in the travel, pharmaceutical and financial sector here) and Norway (granting a temporary exemption for
the transport sector here).

To be clear, the ECN’s joint statement does not disapply the general application of the existing competition rules. Competition infringements
raise serious legal risk and may incur significant fines. Any potential engagement by an exporter with a rival will require prior careful
analysis. Indeed, the ECN joint statement cautions that it is of the ‘utmost importance’ that products remain available at competitive prices and
explicitly notes that regulators will take action against companies taking advantage of the current situation by cartelising or abusing their
dominant position. However, the latest developments may allow members of the Irish Exporters Association to review whether reaching out to
competitors is a useful or necessary measure to deal with the current crisis.

Firms may need to reach out to regulators such as the CCPC or the European Commission to clarify whether their cooperation initiatives are
compatible with EU or Irish competition law. In the first instance, we are available to discuss and guide Irish exporters through these complex
steps.
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https://ec.europa.eu/competition/ecn/202003_joint-statement_ecn_corona-crisis.pdf
https://www.gov.uk/government/news/supermarkets-to-join-forces-to-feed-the-nation
https://en.samkeppni.is/published-content/news/covid-19-application-of-competition-rules-and-competition-enforcement-in-financial-crisis
https://konkurransetilsynet.no/transportation-sector-is-granted-temporary-exception-from-the-competition-act/?lang=en
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